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STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 1120
J Freeman Floor Company, LLC, and
Avery Riser Development, LLC,

	
Plaintiffs,

v. 

John Kenneth Freeman, Jon Davis
and
Gigi Phillips,

                              Defendants and Third-Party                                          Plaintiffs,

v.

GLENN RISER, LESLIE RISER, DAVID AVERY, ALLEN COMBS and A FLOOR ABOVE, LLC,

                                       Third-Party Defendants.











ORDER

Before the Court are the following Motions:  (1) Motion of Defendants Gigi Phillips (“Phillips”) and John Kenneth Freeman (“Freeman”) to Dismiss Counts I–VII of Plaintiffs’ Amended Complaint pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure; and (2) Plaintiffs’ Motion to Dismiss Defendants’ Third-Party Complaint and Counterclaims pursuant to Rules 12(b)(1), 12(b)(6), and 14 of the North Carolina Rules of Civil Procedure. Count XVI of Defendants’ Counterclaims and Third-Party Complaint requests appointment of a Receiver for J. Freeman Floor Company, LLC.  At the hearing of this matter, Plaintiffs’ withdrew their opposition to such an appointment, provided the parties shared equally in the cost.  Defendants’ counsel told the Court, however, that his clients could not afford such an expense.  Regardless, because Plaintiffs no longer object to the appointment of a Receiver, the Court considers Plaintiffs’ request to dismiss Count XVI to be moot.     
The parties submitted affidavits in support of their respective positions on the Motions.  The Court, however, may not consider affidavits on a Rule 12(b)(6) motion to dismiss without converting the motion into one for summary judgment.  In this case, the Court declines to consider the affidavits, as they are unnecessary to resolve the grounds for dismissal pressed by the parties.  
The Court’s rulings on the Motions follow. The Court notes that the pleadings in this case are confused and muddled.  Plaintiffs’ Amended Complaint runs for forty-one (41) single-spaced pages (not including exhibits) and contains an often rambling (albeit sometimes amusing) recitation of the facts, multiple claims within a single count, and paragraph numbers that recycle at the beginning of each count of the pleading.  Thus, the pleading is anything but a “short and plain” statement of Plaintiffs’ claims.  See N.C. R. Civ. P. 8(a) (2007) (“A pleading which sets forth a claim for relief . . . shall contain (1) [a] short and plain statement of the claim sufficiently particular to give the court and the parties notice of the transactions, occurrences, or series of transactions or occurrences, intended to be proved showing that the pleader is entitled to relief . . . .”) (emphasis added).  Defendants’ 137-page double-spaced riposte is not much better.  Defendants’ twenty (20) affirmative claims are (to put it charitably) repetitive, and because the claims are not segregated, the Court is left to guess which are intended as Counterclaims and which are part of Defendants’ Third-Party Complaint.  The Court urges counsel to strive for brevity and coherence in future filings.       
DEFENDANTS’ MOTION TO DISMISS 
The Court first addresses Phillips’ Motion that she be dismissed as a party-defendant in this lawsuit.  According to Phillips, Plaintiffs have failed to allege a substantive claim against her, and their effort to tie her to a conspiracy among the other Defendants fails as a matter of law.  The Court disagrees.
In Count I of the Amended Complaint, Plaintiffs allege that between 9 January 2008 and 4 April 2008, Defendants Freeman, Jon Davis (“Davis”), and Phillips “reached an agreement to start a new partnership flooring business” by, among other things, stealing the assets, clients, and business opportunities of Plaintiff J. Freeman Floor Company, LLC (“Freeman Floor” or the “Company”).  (Am. Compl. Count I ¶¶ 31–32.)  
At the time of the purported agreement, Freeman was a member/manager of the Company and served as its President.  (Am. Compl. Count I ¶ 14.)  Davis was a Company employee, who subsequently acquired a small membership interest in the Company.  (Am. Compl. Count I ¶¶ 22–23.) Plaintiffs allege that Avery Riser Development, LLC (“ARD”) is also a member of the Company.  (Am. Compl. Count I ¶ 10.)  Plaintiffs describe Phillips as Freeman’s “live-in girlfriend” and an employee of “a key supplier of flooring materials for Freeman Floor.”  (Am. Compl. Count I ¶ 24.)
Plaintiffs further allege that Freeman and Davis committed overt acts in furtherance of the conspiracy (including siphoning off the Company’s assets and clients), which acts are the basis for the substantive claims alleged in Counts II–VII of the Amended Complaint.  (Am. Compl. Count I ¶¶ 32–85.)  
Plaintiffs contend that Phillips is liable to them in damages for the acts committed by Freeman and Davis in furtherance of the conspiracy.  In that regard, North Carolina law provides that where a party seeks “recovery for injury caused by acts committed pursuant to a conspiracy, . . . the combination or conspiracy charged does no more than associate the defendants together and perhaps liberalize the rules of evidence to the extent that under the proper circumstances the acts of one may be admissible against all.”  Henry v. Deen, 310 N.C. 75, 86–87, 310 S.E.2d 326, 334 (1984) (citing Shope v. Boyer, 268 N.C. 401, 150 S.E.2d 771 (1966)).  The gravamen of the action, however, is the resultant injury, and not the conspiracy itself.  Muse v. Morrison, 234 N.C. 195, 198, 66 S.E.2d 783, 785 (1951).
The Court holds that Plaintiffs have sufficiently alleged a conspiracy between Phillips, Freeman, and Davis, wrongful acts done by certain of the alleged conspirators, and injury to Plaintiffs.  See id. at 198, 66 S.E.2d at 784–85.  The Court holds further that Phillips is not entitled to dismissal at this stage of the proceedings because, if the evidence supports Plaintiffs’ contentions, Plaintiffs would be entitled to an instruction at trial on the law of conspiracy in order to associate together Phillips, Freeman, and Davis for the purpose of establishing joint and several liability.   See N.C. Pattern Jury Instructions—Civil 103.31 (2007).  Accordingly, the Court DENIES Phillips’ Motion to Dismiss her as a party-defendant.     
Defendants next seek dismissal of Count II of the Amended Complaint alleging breach of contract.  The Court GRANTS the Motion in part.
First, the Court GRANTS Defendants’ Motion to Dismiss that portion of Count II of Plaintiffs’ Amended Complaint purporting to allege a breach of a Memorandum of Understanding (the “MOU”), which is attached as Exhibit C to the Amended Complaint.  According to Plaintiffs, the MOU purports to establish the respective obligations of the parties with respect to the formation of the Company.  (Am. Compl. Count II ¶ 2.)
The MOU, however, emphasizes that it “is the initial document of mutual understanding and will be an addendum to subsequent share holder’s [sic] and operating agreements.”  (Am Compl., Ex. C, at 2.)  Thus, the MOU appears to be an agreement to agree, rather than a contract.  See Gregory v. Perdue, Inc., 47 N.C. App. 655, 657, 267 S.E.2d 584, 586 (1980) (holding that an agreement to make a contract or, as the cases sometimes phrase it, “an agreement to agree,” does not constitute a binding obligation).   
In any event, even assuming the MOU is a contract, it purports to bind only Freeman and a number of individuals (Allen Combs, David Avery, Glenn Riser, and Leslie Riser), none of whom are party-plaintiffs in this case.  Accordingly, because the Plaintiffs before the Court have no valid claim for breach of the MOU, that claim is DISMISSED.
The Court also GRANTS Defendants’ Motion to Dismiss that portion of Count II of the Amended Complaint purporting to allege that Freeman breached the terms of an ARD Employee Handbook (the “Handbook”).  Plaintiffs allege that the Handbook was incorporated by reference into the MOU.  The Court has looked, however, and can find no specific reference to the Handbook therein.  The MOU does specify that the Company will comply with all ARD corporate procedures and policies, but it does not identify or otherwise refer to a Handbook.  (See Am. Compl., Ex. C.)  In any event, the Court has already determined that the MOU only purports to grant rights to individuals who are not party-plaintiffs in this action.
Further, although Plaintiffs have attached as Exhibit D to their Amended Complaint a copy of a document signed by Freeman acknowledging that he received a copy of the Handbook, Plaintiffs do not allege that Freeman was an ARD employee.  To the contrary, Plaintiffs’ claims in this case arise from Freeman’s service as President and manager of Freeman Floor, and the MOU states only that Freeman might become eligible for an ownership interest in ARD at some point in the future.  (Am. Compl., Ex. C, at 2.)  Accordingly, because Plaintiffs have failed to state a valid claim against Freeman for breach of contract with respect to the Handbook, that claim, as set forth in Count II of the Amended Complaint, is DISMISSED. 	
The Court, however, DENIES Defendants’ Motion to Dismiss that portion of Count II of the Amended Complaint alleging that Freeman breached the Company’s Operating Agreement.  Plaintiffs have alleged that Freeman and ARD are parties to the Operating Agreement, and the document supports that contention.  (Am. Compl. Count I ¶¶ 16–17; Am. Compl., Ex. C-1.)  Plaintiffs allege further that Freeman (while serving as the Company’s President) breached the Operating Agreement by, among other things, stealing business opportunities and income belonging to Freeman Floor.  (Am. Compl. Count II ¶¶ 8–15.) 
If true, such actions are a clear breach of Article 9.5(q) of the Operating Agreement, which prohibits the “sale, lease, transfer, assignment or other disposition of any assets” of the Company without the consent of the Managers.  (Am. Compl., Ex. C-1, at 6–7.)  Additionally, because Plaintiffs have alleged that Freeman, Davis, and Phillips conspired to take such action, all Defendants would be liable for Freeman’s acts.  Accordingly, Defendants’ Motion to Dismiss this claim is DENIED.
Defendants next seek dismissal of Count III of the Amended Complaint alleging gross negligence.  The Court GRANTS the Motion to Dismiss as to ARD but DENIES the Motion as to Freeman Floor.
Under North Carolina law, Freeman, as a manager (and President) of the Company, was obligated to “discharge his duties . . . in good faith, with the care an ordinary prudent person in a like position would exercise under similar circumstances, and in the manner the manager reasonably believes to be in the best interests of the limited liability company.”  N.C. Gen. Stat. § 57C-3-22(b) (2007).
The duties established by the North Carolina Limited Liability Company Act, however, run only from Freeman to the Company, and not to any individual member.  See Kaplan v. O.K. Techs., LLC, No. COA 08-1297, 2009 N.C. App. LEXIS 410, at *7–8 (N.C. Ct. App. Apr. 21, 2009).  Accordingly, ARD’s claim in Count III of the Amended Complaint alleging gross negligence fails as a matter of law because Freeman owed no duty to ARD. 
The Company, however, may pursue a claim for gross negligence against Freeman.  Among other things, Count III of the Amended Complaint alleges that Freeman “willfully and wantonly breached his duty of care in the operation of Freeman Floor business, purposefully sabotaging Freeman Floor’s opportunities to produce revenues by stealing new business prospects, by stealing new flooring jobs and completing them for cash without accounting to Freeman Floor for the profits[.]”  (Am. Compl. Count III ¶ 24.)
On the facts presented, the Court holds that the Company has alleged a valid claim for gross negligence against Freeman.  And as noted earlier, if Plaintiffs are able to prove a conspiracy among the Defendants, all of them would be liable for acts taken in furtherance of the conspiracy.  Accordingly, Defendants’ Motion to Dismiss Count III of the Amended Complaint is DENIED as to the Company.
Next, Defendants seek dismissal of Count IV of the Amended Complaint alleging breach of fiduciary duty.  The Court GRANTS the Motion as to ARD but DENIES the Motion as to Freeman Floor. 
As noted earlier, North Carolina law does not create fiduciary duties among members.  See Kaplan, 2009 N.C. App. LEXIS 410, at *7–8.  For this reason, ARD’s claim for breach of fiduciary duty fails as a matter of law.
Freeman Floor, however, may pursue such a claim, and for the same reasons noted above with respect to the claim for gross negligence, the Court holds that the Company has alleged a valid claim for breach of fiduciary duty against Freeman, for which all Defendants would be liable if Plaintiffs prove a conspiracy.  Accordingly, Defendants’ Motion to Dismiss Count IV of the Amended Complaint is DENIED as to Freeman Floor.
	Defendants next seek dismissal of Count V of the Amended Complaint alleging fraud.  The Court DENIES the Motion.
Rule 9(b) of the North Carolina Rules of Civil Procedure requires that fraud be pled with particularity.  A pleader meets the requirements of Rule 9(b) when his claim alleges the “‘time, place and content of the fraudulent representation, identity of the person making the representation and what was obtained as a result of the fraudulent acts or representations.’”  Bob Timberlake Collection, Inc. v. Edwards, 176 N.C. App. 33, 39, 626 S.E.2d 315, 321 (2006) (quoting Terry v. Terry, 302 N.C. App. 77, 85, 273 S.E.2d 674, 678 (1981)).
To state a claim for fraud, Plaintiffs must show (1) a false representation or concealment of material fact, (2) reasonably calculated to deceive, (3) made with the intent to deceive, (4) that does in fact deceive, and (5) results in damage to Plaintiffs.  Harrold v. Dowd, 149 N.C. App. 777, 782, 561 S.E.2d 914, 918 (2002) (citing Ragsdale v. Kennedy, 286 N.C. 130, 138, 209 S.E.2d 494, 500 (1974)).
 “‘Mere generalities and conclusory allegations of fraud will not suffice’” with respect to these elements.  Sharp v. Teague, 113 N.C. App. 589, 597, 439 S.E.2d 792, 797 (1994) (quoting Moore v. Wachovia Bank & Trust Co., 30 N.C. App. 390, 391, 226 S.E.2d 833, 835 (1976)).  On the other hand, “[m]alice, intent, knowledge, and other condition of mind of a person may be averred generally.”  N.C. R. Civ. P. 9(b) (2007).  
In this case, many of the misrepresentations purportedly made by Freeman relate to his future performance as President of the Company.  (See, e.g., Am. Compl. Count V ¶ 2.).  Such promises would not amount to fraud unless Plaintiffs can show that Freeman never intended to fulfill them.  See e.g., Leake v. Sunbelt, Ltd. of Raleigh, 93 N.C. App. 199, 204-05, 377 S.E.2d 285, 288-89 (1980).  Plaintiffs’ Amended Complaint also alleges, however, that “[a]t monthly management meetings between January 2008 and late March 2008, Defendant Freeman materially and falsely told Board Member’s [sic] [some of whom also represented the interests of ARD] that there was no business in sight for Freeman Floor.”  (Am. Compl. Count V ¶ 13.)  Plaintiffs further allege that (1) Freeman made these statements to induce the board members to continue paying Freeman’s monthly draw, (2) Freeman knew (but did not disclose) that the Company had no business because Freeman was siphoning off the Company’s business opportunities and assets, and (3) the Board members relied on Freeman’s explanation for the downturn in business in voting to continue paying Freeman’s monthly draw.  (Am. Compl. Count V ¶¶ 14–16.) 
At least in this instance, the Court holds that Plaintiffs have sufficiently alleged the “who, what, where, and when” of the alleged fraud to withstand Defendants’ motion to dismiss.  Accordingly, Defendants’ Motion to Dismiss Count V of the Amended Complaint is DENIED.  
	Next, Defendants seek dismissal of Count VI of the Amended Complaint alleging anticipatory breach of contract.  The Court GRANTS the Motion.
 	“‘An anticipatory breach of contract by a promisor is a repudiation of his contractual duty before the time fixed in the contract for his performance has arrived.  Such a repudiation may be made either by word or by act.’”  Oestreicher v. Am. Nat'l Stores, Inc., 290 N.C. 118, 138, 225 S.E.2d 797, 810 (1976) (quoting 4 Corbin on Contracts § 959 (1951)).
Here, however, Plaintiffs do not identify the contract that was the subject of the Defendants’ anticipatory breach, nor do they explain how the acts alleged in this count of the Amended Complaint amount to an anticipatory breach.  Because Plaintiffs have failed to plead a proper claim for anticipatory breach of contract, Count VI of the Amended Complaint is DISMISSED. 
	Finally, Defendants seek dismissal of Count VII of the Amended Complaint alleging a violation of the North Carolina Unfair and Deceptive Trade Practices Act (the “UDTPA”).  The Court GRANTS the Motion.
Boiled to its essence, Plaintiffs’ allege in Count VII that Freeman committed an unfair and deceptive trade practice by converting assets and stealing business opportunities belonging to the Company.  (Am. Compl. Count VII ¶¶ 10-16.)  The North Carolina Court of Appeals, however, recently reversed a UDTPA judgment in a case where two partners claimed that a third partner usurped opportunities belonging to the partnership by, among other things, “siphon[ing] off work originally contracted for by [the partnership].”  White v. Thompson, No. COA08-953, 2009 N.C. App. LEXIS 530, at *7 (N.C. Ct. App. May 5, 2008).  According to the Court, “[t]he proper inquiry in an unfair and deceptive trade practices case is not on the nature of the contractual relationship between the parties; rather, it must be shown that the alleged unfair or deceptive acts had an impact in the marketplace.”  Id. (citing Durling v. King, 146 N.C. App. 483, 488–89, 554 S.E.2d 1, 4 (2001)).  Because the defendant-partner’s usurpation of partnership opportunities in White harmed only his fellow partners and the partnership but had no impact on the broader marketplace, the plaintiffs had no valid UDTPA claim.  See id. at *5–10. 
Although the case before the Court concerns (in part) a dispute between members of a limited liability company, that distinction is not meaningful with respect to the core holding in White.  As did the plaintiffs in White, Freeman and ARD agreed to form a business entity (in this case, a limited liability company) and receive equal ownership interests in the venture.  In Count VII of their Amended Complaint, Plaintiffs contend that Freeman, in his capacity as a member and manager of the Company, usurped Company opportunities and converted Company assets.  (Am. Compl. Count VII ¶¶ 10–17.)  And while Plaintiffs contend that Freeman’s actions affected the business concerns of the Company and ARD (Am. Compl. Count VII ¶ 17), and therefore affected commerce, they do not assert that Freeman’s actions had any impact in the broader marketplace.  Accordingly, because Plaintiffs’ UDTPA claim fails as a matter of law on the facts alleged, the Court DISMISSES Count VII of the Amended Complaint.      
PLAINTIFFS’ MOTION TO DISMISS
	Plaintiffs contend that, at a 4 April 2008 emergency meeting of the Company’s managers (which included Third-Party Defendants Allen Combs, David Avery, Glenn Riser, and Leslie Riser), Freeman was terminated as the Company’s President.  (Am. Compl. Count I ¶¶ 75–76.)  Plaintiffs further contend that the managers lawfully terminated Freeman as a member/manager of the Company, with Freeman thereafter having “only the right of an unadmitted assignee of Membership interest to receive allocations and distributions [pursuant to the Operating Agreement].”   (Am. Compl., Ex. C-1, at 10.)
	Freeman’s Answer denies the material allegations of the Amended Complaint.  Freeman also disputes that he was properly terminated as President and member/manager of the Company.  In his Counterclaims and Third-Party Complaint, Freeman purports to bring derivative claims against ARD, Allen Combs, David Avery, Glenn Riser, Leslie Riser, and A Floor Above, LLC (Am. Answer, Countercl. & Third-Party Compl. Counts I–IV, IX), contending that one or more of these parties “caused a substantial part of the assets of [Freeman Floor] to be misappropriated and mismanaged to the detriment of [Freeman Floor] and to the benefit of ARD and Third Party [A Floor Above, LLC].”  (Am. Answer, Countercl. & Third Party Compl. ¶ 131.)
	Freeman also purports to bring individual claims against ARD and the Third-Party Defendants (1) seeking enforcement of certain provisions of the Freeman Floor Operating Agreement (Am. Answer, Countercl. & Third-Party Compl. Counts V–VI), (2) contending that the individual Third-Party Defendants acted unlawfully and in bad faith in terminating Freeman as a member and manager of the Company (Am. Answer, Countercl. & Third-Party Compl. Counts VII–VIII), (3) seeking an accounting and a constructive trust (Am. Answer, Countercl. & Third-Party Compl. Counts X, XVIII), (4) alleging that the individual Third-Party Defendants committed fraud (Am. Answer, Countercl. & Third-Party Compl. Count XI), and (5) alleging that ARD and all Third-Party Defendants committed negligent misrepresentations, unfair and deceptive trade practices, breaches of fiduciary duty, constructive fraud, conversion, defamation, and tortious interference with prospective business advantage (Am. Answer, Countercl. & Third-Party Compl. Counts XII–XV, XVII, XIX–XX).    
 	The Court first addresses Plaintiffs’ Motion to Dismiss those claims the Court believes Defendants assert as part of the Third-Party Complaint.  Reduced to their essence, Defendants contend in these claims that the Company’s Board of Managers (to include Glenn Riser, Leslie Riser, Allen Combs, and David Avery) (1) conspired to commit numerous breaches of fiduciary duty, (2) converted and/or embezzled Company assets and funds (by diverting said assets and funds to ARD and Third-Party Defendant A Floor Above, LLC), (3) unlawfully removed Freeman as President and manager of the Company, (4) defamed Freeman and prevented him from earning a living after being terminated from the Company, and (5) filed fraudulent articles of dissolution.  (Am. Answer, Countercl. & Third-Party Compl. ¶¶ 125–325.)   
The Court DISMISSES the Third-Party claims lodged against Defendants Glenn Riser, Leslie Riser, Allen Combs, David Avery, and A Floor Above, LLC (Counts VI–VIII, X–XV, XVII–XX of the Answer) because the claims alleged therein do not satisfy the precondition of Rule 14(a), requiring some showing that the party sought to be joined “is or may be liable to [the defendant/Third-Party plaintiff] for all or part of the plaintiff’s claim[s] against him.”  N.C. R. Civ. P. 14(a) (2007).  Instead, these claims seek affirmative relief that is independent of Freeman’s liability for the acts alleged in Plaintiffs’ Amended Complaint.  The Court’s dismissal of the Third-Party claims shall be without prejudice to Freeman’s right to pursue his claims against the Third-Party Defendants in a separate action. The Court expresses no opinion as to whether Freeman has standing to pursue these claims.  
	Plaintiffs next seek dismissal of Freeman’s derivative counterclaims against ARD (Counts I–IV, IX), contending that Freeman lacks standing to pursue a derivative action because he was not a member of the Company when he filed the claims.  See N.C. Gen. Stat. § 57C-8-01(a)(2) (2007) (requiring that a plaintiff be a member of the limited liability company at the time the derivative action is filed).  Freeman, however, responds that Plaintiffs’ purported removal of him as a member/manager of the Company is null and void because it was done in contravention of the express terms of the Operating Agreement.  (Am. Answer, Countercl. & Third-Party Compl. ¶¶ 211–222, 255–61, & Prayer for Relief.)
In evaluating the merits of Plaintiffs’ Motion to Dismiss, the Court would necessarily be forced to determine whether Freeman was properly removed as a member/manager of the Company.  The Court declines to resolve this hotly contested issue at this stage of the case.  Instead, the Court shall STAY the prosecution of all derivative claims filed by Freeman (Counts I–IV, IX) pending a final determination as to whether Freeman was properly removed as a member/manager. 
	Plaintiffs also seek to dismiss Freeman’s individual counterclaims, contending that Freeman lacks standing to bring them.  The Court disagrees.  
“The well-established general rule is that shareholders cannot pursue individual causes of action against third parties for wrongs or injuries to the corporation that result in the diminution or destruction of the value of their stock.”  Barger v. McCoy Hillard & Parks, 346 N.C. 650, 658, 488 S.E.2d 215, 219 (1997) (citing Jordan v. Hartness, 230 N.C. 718, 719, 55 S.E.2d 484, 485 (1949)).  However,
a shareholder may maintain an individual action against a third party for an injury that directly affects the shareholder, even if the corporation also has a cause of action arising from the same wrong, if the shareholder can show that the wrongdoer owed him a special duty or that the injury suffered by the shareholder is separate and distinct from the injury sustained by the other shareholders or the corporation itself.

Id. at 658–59, 488 S.E.2d at 219. 
These standing principles apply equally to suits brought by members of a limited liability company.  See Dawson v. Atlanta Design Assocs., Inc., 144 N.C. App. 716, 719 n.1, 551 S.E.2d 877, 880 n.1 (2001).  With these principles in mind, the Court turns to Freeman’s individual counterclaims.  
	Count V of Freeman’s counterclaims seeks to enforce a provision of the Company’s Operating Agreement that provides for the appointment of an independent certified accountant to resolve any dispute among the members with respect to the determination of net cash flow, net profit, net losses, or capital account balances of the Company.  Count VI of Freeman’s counterclaims seeks to enforce a statutory right granted to members to inspect the books and records of a limited liability company.
The Court holds that these claims do not allege a general injury to the Company, but rather seek to vindicate rights belonging to Freeman by virtue of his purported status as a member of the Company.  Accordingly, dismissal of the claims is not appropriate for lack of standing.  Nevertheless, because the claims presuppose that Freeman remains a member of the Company (a matter very much in dispute), the Court shall STAY prosecution of Counts V and VI of Freeman’s counterclaims until that predicate issue is resolved.
	Finally, Counts VII and VIII of Freeman’s counterclaims seek relief for what Freeman claims was the improper and unlawful manner by which the Company (acting through its managers and ARD) purported to remove Freeman as a member/manager.  Here again, because the claims do not allege a general injury to the Company, but rather seek to vindicate rights belonging to Freeman, the Court DENIES Plaintiffs’ Motion to Dismiss for lack of standing.  	


CONCLUSION
	1.	The Court GRANTS Defendants’ Motion to Dismiss that portion of Count II of the Amended Complaint alleging that Freeman breached the MOU;    
	2.	The Court GRANTS Defendants’ Motion to Dismiss that portion of Count II of the Amended Complaint alleging that Freeman breached the ARD Employee Handbook;  
	3.	The Court GRANTS Defendants’ Motion to Dismiss Count III of the Amended Complaint alleging gross negligence by Freeman as to Plaintiff ARD;
	4.	The Court GRANTS Defendants’ Motion to Dismiss Count IV of the Amended Complaint alleging breach of fiduciary duty by Freeman as to Plaintiff ARD;
	5.	The Court GRANTS Defendants’ Motion to Dismiss Count VI of the Amended Complaint alleging anticipatory breach of contract;
	6.	The Court GRANTS Defendants’ Motion to Dismiss Count VII of the Amended Complaint alleging a violation of the UDTPA;
	7.	The Court GRANTS Plaintiffs’ Motion to Dismiss (without prejudice) Defendants’ Third-Party Complaint, to include all claims lodged against Third-Party Defendants Allen Combs, Glenn Riser, Leslie Riser, David Avery, and A Floor Above, LLC in Counts VI–VIII, X–XV, XVII–XX of Defendants’ Counterclaims/Third-Party Complaint; except that Counts VI, VII and VIII survive to the extent they allege Counterclaims against Plaintiffs;
	8.	  The Court STAYS the prosecution of all derivative claims filed by Defendants in this action, to include Counts I–IV and IX of Defendants’ Counterclaims/Third-Party Complaint; 
	9.	The Court STAYS the prosecution of Freeman’s counterclaims alleged in Counts V–VI of Defendants’ Counterclaims/Third-Party Complaint.  Counts VII and VIII of Freeman’s counterclaims are not stayed; and
	10.	 In all other respects, the Motions to Dismiss are DENIED. 
	
	SO ORDERED, this the 14th day of May, 2009.


/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

